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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ROME DIVISION
EDWARD JONES and
TERESA JONES,
Plaintiffs,
CIVIL ACTION FILE
NO.4:12-CV-00035-HLM

v.

MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS,
INC., SYNOVUS FINANCIAL
CORP., and JP MORGAN CHASE
BANK, N.A.,
Defendants.
ORDER
This case is before the Court on Plaintiffs' Motion to
Remand [4] and Defendnant Synovus Financial Corp.'s
Motion to Dismiss [6].
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Background
A.

Factual Background
1.

Parties

Plaintiffs are citizens of Lafayette, Walker County,
Georgia. (Compl. ~ 1.) Defendant Mortgage Electronic
Registration Systems, Inc. ("MERS") is a Delaware
corporation with its principal place of business in Virginia.

(kl

~

2.) Defendant Synovus Financial Corp. ("Synovus

Financial") is a Georgia corporation with its principal place
of business in Columbus, Georgia.

(kl

~

3.)

Plaintiffs

allege that Synovus Bank and Synovus Mortgage Corp.
("Synovus Mortgage") are "divisions, affiliates and agents of
[Defendant Synovus Financial]." (kl) Defendant JPMorgan
Chase Bank, N.A. ("Chase") is a New York corporation with
its principal place of business in New York.
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Plaintiffs allege that, at all pertinent times, Defendants
MERS, Synovus Financial, and Chase have been jOint
tortfeasors. (kL 11 5.)

2.

Plaintiffs' Allegations

On September 5,2003, Edger Thomas Wilson, Jr. and
Vickie Wilson conveyed by "Warranty Deed" a tract of real
property located in Walker County, Georgia (the "Property")
to Plaintiffs.

(Compl.

11

7.)

Plaintiffs financed their

pu rchase of the Property with a loan from Synovus
Mortgage in the principal amount of $40,000. (kL 11 8.) The
loan was evidenced by a note signed by Plaintiffs in favor of
Synovus Mortgage. (the "Note"). (kL) On September 5,
2003, as security for the loan, Plaintiffs executed a "Security
Deed" (the "Security Deed") dated September 5, 2003,
which is of record in Deed Book 1195, Pages 630-645 in the
3
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Office of the Clerk of the Superior Court, Walker County,
Georgia. (ld.=.) In the Security Deed, Plaintiffs are listed as
the "Borrower," Defendant MERS is listed as the grantee
and "a nominee for Lender and Lender's successors and
assign," and Synovus Mortgage is listed as the Lender.

(kl

11 8.)
By an instrument titled "Assignment of Security Deed,"
(the "Assignment of Security Deed") dated October 4, 2011 ,
MERS, "[a]s Nominee for Synovus Mortgage Corp."
purported to assign all right under the Security Deed to
Defendant Chase. (Compl.

11

11.) Plaintiffs allege that,

prior to the recording of the Assignment of Security Deed,
there had been no purported assignment of any type to
Synovus Mortgage, Defendant Chase, or any other party.

(kl)
4
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Plaintiffs allege that Defendant MERS had no right to
execute the Assignment of Security Deed, and that neither
Defendant MERS nor Defendant Chase have ever had any
right to take action against them.

(Compl.

1f

13.)

Alternatively, Plaintiffs allege that, even if the Assignment of
Security Deed had any effect, it could only have been
effective since the day it was recorded, October 26, 2011.

(ldJ
Plaintiffs allege that, in April 2010, McCalla Raymer,
LLC, on behalf of Defendant Chase, caused a foreclosure
notice to be published in the official news organ of Walker
County, Georgia, which advertised the Property for a public
foreclosure sale on the first Tuesday in May 2010. (Compl.

1f 17.) The threatened and advertised foreclosure ultimately
did not go forward. (kl)
5
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Beginning in April 2010 until at least May 2011,
Plaintiffs sent Defendant Chase the

documentation

Defendant Chase requested to support a permanent
modification of the loan secured by the Security Deed.
(Compl. ~ 16.) Plaintiffs allege that, during this time,
representatives of Defendant Chase orally advised Plaintiffs
not to send payments because modification could not be
considered if payments were made. (JjL)
Plaintiffs allege that Defendant Chase has repeatedly
contacted, annoyed, and harassed Plaintiffs by phone.
(Compl. ~ 32.) Although Defendant Chase made calls prior
to August 4, 2011, Plaintiffs allege that, from August 9, 2011
through January 3, 2012, Defendant Chase placed 515
calls, all in an effort to annoy, harass, intimidate, and scare
Plaintiffs. (JjL)
6
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On October 16, 2011, Plaintiffs allege that, acting for
and under the instruction of Defendant Chase, Mortgage
Contracting Services trespassed onto the Property, and
wrongfully and mistakenly reported to Defendant Chase that
the Property was "vacant and abandoned," resulting in
cancellation of property insurance on the Property which
has been continuously maintained by Plaintiffs. (Compl.

11

31.)
Counsel for Plaintiffs contacted Defendant Chase by
letter on behalf of Plaintiffs on August 4, 2011 , August 10,
2011, September 1,2011, and October 25,2011 respecting
Defendant Chase's failure to contact Plaintiffs' counsel and
the continued annoyance and harassment of Plaintiffs.
(Compl. 1111 27-30.) Defendant Chase has never contacted
Plaintiffs' counsel. (kll1 32.)
7
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Plaintiffs' Claims

In count one, wrongful foreclosure, Plaintiffs allege that
Defendant Chase had no right, power, or authority to initiate
foreclosure proceedings against Plaintiffs in April 201 0 or at
any time.

(Compl.

1l

35.)

Although the foreclosure

proceedings were dropped, Plaintiffs allege a cause of
action for wrongful attempted foreclosure because the
foreclosure action was commenced, but not completed, and
Defendants knowingly published an untrue and derogatory
statement concerning Plaintiffs' financial condition, and
Plaintiffs sustained damages as a direct result.

(ldJ

In count two, fraud, Plaintiffs allege that Defendants
MERS, Synovus Financial, and Chase intentionally misled
and deceived Plaintiffs respecting ownership of the Security
Deed, Plaintiffs' rights thereunder, and Plaintiffs' opportunity
8
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to qualify for modification. (kl1l38.) Plaintiffs also allege
claims for invasion of privacy, intentional infliction of
emotional

distress,

punitive

damages,

the

Georgia

Racketeer Influenced and Corrupt Organizations Act, and
the Georgia Fair Business Practices Act. (klll1l39-57.)

B.

Procedural Background

On January 4, 2012, Plaintiffs filed this lawsuit in the
Superior Court of Walker County, Georgia. (Docket Entry
No. 1-3.) On February 3,2012, Defendants filed a Notice
of Removal in this Court. (Docket Entry No.1.)
On February 7, 2012, Plaintiffs filed a Motion to
Remand to State Court. (Docket Entry No.4.) On February
21, 2012, Defendant Synovus Financial filed a response to
Plaintiffs' Motion. (Docket Entry No. 13.) On February 22,

9
A072A
(Rev. 8/82)

Case 4:12-cv-00035-HLM Document 17

Filed 03/12/12 Page 10 of 35

2012, Defendants Chase and MERS filed a response to
Plaintiffs' Motion to Remand. (Docket Entry No. 14.)
On February 8, 2012, Defendant Synovus Financial
filed a Motion to Dismiss.

(Docket Entry No.6.)

On

February 14, 2012, Plaintiffs filed a response to Defendant
Synovus Financial's Motion to Dismiss and supplemental
brief in support of Plaintiffs' Motion to Remand. (Docket
Entry No. 11.) On February 28,2012, Defendant Synovus
Financial filed a reply in support of its Motion to Dismiss.
(Docket Entry No. 16.)
The briefing processes for these Motions are now
complete, and the Court finds that the Motions are ripe for
resolution.

10
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Discussion
A.

Motion to Remand
1.

Standard Governing a Motion to Remand

A party seeking to remove an action to this Court bears
the burden of establishing that federal jurisdiction exists.
Friedman v. N.Y. Life Ins. Co., 410 F.3d 1350,1353 (11th
Cir. 2005).

The Court must construe removal statutes

narrowly, resolving all doubts against permitting removal.
Allen v. Christenberry, 327 F.3d 1290, 1293 (11th Cir.
2003).
Sound reasons exist to lin1it the exercise of removal
jurisdiction. Poll v. Deli Mgmt., Inc., Civil Action File No.
1:07 -CV-0959-RWS, 2007 WL 2460769, at *2 (N.D. Ga.
Aug. 24, 2007).

First, "the removal of cases to federal

courts implicates principles of federalism."
11
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"resolving any doubt in favor of remand 'prevents exposing
the plaintiff to the possibility that he will win a final judgment
in federal court, only to have it determined that the court
lacked jurisdiction on removal, a result that is costly not just
for the plaintiff, but for all the parties and for society when
the case must be relitigated.'"

.Lcl (quoting Crowe v.

Coleman, 113 F.3d 1536, 1538 (11th Cir. 1997)). Third,
"the limitations on removal jurisdiction also recognize that
the plaintiff is the master of his own complaint."

2.

.Lcl

Diversity Jurisdiction

Defendants purport to remove the case to this Court
pursuant to the first paragraph of 28 U.S.C. § 1446(b) and
Section 1441. Section 1446(b) provides, in relevant part:
(b)

The notice of removal of a civil action or
proceeding shall be filed within thirty days
after the receipt by the defendant, through
service or otherwise, of a copy of the initial
12
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pleading setting forth the claim for relief upon
which such action or proceeding is based, or
within thirty days after the service of
summons upon the defendant if such initial
pleading has then been filed in court and is
not required to be served on the defendant,
whichever period is shorter.
28 U.S.C. § 1446. Section 1441 provides, in relevant
part:
(a) Except as otherwise expressly provided by
Act of Congress, any civil action brought in a
State court of which the district courts of the
United States have original jurisdiction, may
be removed by the defendant or the
defendants, to the district court of the United
States for the district and division embracing
the place where such action is pending. For
purposes of removal under this chapter, the
citizenship of defendants sued under fictitious
names shall be disregarded.
(b) Any civil action of which the district courts
have original jurisdiction founded on a claim
or right arising underthe Constitution, treaties
or laws of the United States shall be
removable without regard to the citizenship or
residence of the parties. Any other such
13
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action shall be removable only if none of the
parties in interest properly joined and served
as defendants is a citizen of the State in
which such action is brought.
28 U.S.C. § 1441.
The removing party bears the burden of establishing
jurisdiction. Jones v. General Tire & Rubber Co., 541 F.2d
660, 664 (7th Cir. 1976). District courts nlust construe §
1441 narrowly, and must resolve all uncertainties in favor of
remanding the case. Burns v. Windsor Ins. Co., 31 F.3d
1092,1095 (11th Cir. 1995).
"If at any time before final judgment it appears that the
district court lacks subject matter jurisdiction, the case shall
be remanded." 28 U.S.C. § 1447(c). A district court may
remand a case sua sponte or upon a motion by a party
pursuant to § 1447(c) if the district court determines that it
lacks subject matter jurisdiction. kL; In re The Uniroyal
14
A072A
(Rev.8/82)

Case 4:12-cv-00035-HLM Document 17

Filed 03/12/12 Page 15 of 35

Goodrich Tire Co., 104 F.3d 322, 322-24 (11th Cir. 1997);
Pitchford v. Aladdin Steel, Inc., 828 F. SUppa 610,612 (S.D.
III. 1993). Two possible types of subject matter jurisdiction
exist: (1) federal question, under 28 U.S.C. § 1331; and (2)
diversity, under 28 U.S.C. § 1332. Here, Defendants argue
that diversity jurisdiction exists.
Section 1332 provides, in relevant part: "The district
courts shall have original jurisdiction of all civil actions ...
between citizens of different States."

28 U.S.C. §

1332(a)(1). A case qualifies for diversity jurisdiction only if
complete diversity of citizenship exists and the amount in
controversy exceeds $75,000.

3.

kl § 1332(a).

Fraudulent Joinder

Plaintiffs and Defendant Synovus Financial are all
considered Georgia residents for purposes of diversity
15
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jurisdiction, and complete diversity of citizenship therefore
will not exist in this case unless the Court can disregard the
citizenship of Defendant Synovus Financial.

Defendant

Synovus Financial asserts that it has no connection with
Plaintiffs or their mortgage, and that it was fraudulently
joined solely to defeat diversity jurisdiction. According to
Defendant Synovus, Plaintiffs' assertions that Defendant
Synovus Financial is a proper party are based, not on any
alleged facts, but on the legal conclusion that Synovus
Mortgage is an agent of Defendant Synovus Financial and
that Defendants are joint tortfeasors.

a.

Standard

"When a plaintiff names a non-diverse defendant solely
in order to defeat federal diversity jurisdiction, the district
court must ignore the presence of the non-diverse
16
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defendant and deny any motion to remand the matter back
to state court." Henderson v. Washington Nat'l Ins. Co.,
454 F.3d 1278, 1281 (11th Cir. 2006).

Under those

circumstances, "the plaintiff is said to have effectuated a
'fraudulent joinder.'" lli. (citing Crowe, 113 F.3d at 1538).
'''In a removal case alleging fraudulent joinder, the
removing party has the burden of proving that either: (1)
there is no possibility the plaintiff can establish a cause of
action against the resident defendant; or (2) the plaintiff has
fraudulently pled jurisdictional facts to bring the resident
defendant into state court.'" Pacheco de Perez v. AT&T
Co., 139 F.3d 1368,1380 (11th Cir. 1998) (quoting Crowe,
113 F.3d at 1538). The defendant must make that showing
by clear and convincing evidence. Henderson, 454 F.3d at
1281.
17
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"The burden of establishing fraudulent joinder is a
heavy one.

Where the plaintiff states even a colorable

claim against the resident defendant, joinder is proper and
the case should be remanded to state court." Pacheco de
Perez, 139 F.3d at 1380. "The determination of whether a
resident defendant has been fraudulently joined must be
based upon the plaintiff's pleadings at the time of removal,
supplemented by any affidavits and deposition transcripts
submitted by the parties." 1d. "In making this determination,
'federal courts are not to weigh the merits of a plaintiff's
claim beyond determining whether it is an arguable one
under state law.'" Stillwell v. Allstate Ins. Co., 663 F.3d
1329, 1333 (11th Cir. 2011) (quoting Crowe, 113 F.3d at
1538.) "If there is even a possibility that a state court would
find that the complaint states a cause of action against any
18
A072A
(Rev.8/82)

Case 4:12-cv-00035-HLM Document 17

Filed 03/12/12 Page 19 of 35

one of the resident defendants, the federal court must find
that the joinder was proper and remand the case to the
state court." kl (quoting Coker v. Amoco Oil Co., 709 F.2d
1433, 1440-41 (11th Cir.1983».

"In other words, '[t]he

plaintiff need not have a winning case against the allegedly
fraudulent defendant; he need only have a possibility of
stating a valid cause of action in order for the joinder to be
legitimate.'" kl (quoting Triggs v. John Crump Toyota, Inc.,
154 F.3d 1284, 1287 (11th Cir.1998».
The standard for fraudulent joinder is more lax than the
standard applicable to a Rule 12(b)(6) motion to dismiss.
Stillwell, 663 F.3d at 1333. In contrast to the plausibility
standard required for a Rule 12(b )(6) motion to dismiss,
which "'asks for more than a sheer possibility that a
defendant has acted unlawfully,'" all that is required to
19
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defeat a fraudulent joinder claim is a 'possibility of stating a
cause of action.'"

kl

(quoting Iqbal, 129 S. Ct. at 1937;

Triggs, 154 F .3d at 1287.)

"Nothing in our precedents

concerning fraudulent joinder requires anything more than
conclusory allegations or a certain level of factual
specificity."

kl at 1334.

Under Georgia law, '''[t]here are no prohibitions in the
rules against pleading conclusions and, if pleaded, they may
be considered

in

determining

whether a complaint

sufficiently states a claim for relief. '" Stillwell, 663 F .3d at
1334 (quoting Guthrie v. Monumental Properties, Inc., 141
Ga. App. 21, 232 S.E.2d 369, 371 (1977)). "Indeed, under
Georgia's notice pleading standard, 'it is immaterial whether
a pleading states conclusions or facts as long as fair notice
is given, and the statement of claim is short and plain. The
20
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true test is whether the pleading gives fair notice and states
the elements of the claim plainly and succinctly, and not
whether as an abstract matter it states conclusions or
facts.'"

kl (quoting Carley v. Lewis, 221 Ga. App. 540,472

S.E.2d 109, 110-11 (1996» (internal quotation marks
omitted).

b.

Analysis

It is undisputed that Synovus Mortgage, not Defendant
Synovus Financial, is the lender listed on the Security Deed.
(Compl.

11

8.) Synovus Mortgage is a wholly-owned

subsidiary of Defendant Synovus Financial. (CompI.

11 3.)

"It is a general principal of corporate law deeply ingrained in
our economic and legal systems that a parent corporation
(so-called because of control through ownership of another
corporation's stock) is not liable for the acts of its
21
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subsidiaries." United States v. Bestfoods, 524 U.S. 51, 61
(1998); see also EnduraCare Therapy Mgmt., Inc. v. Drake,
298 Ga. App. 809, 812, 681 S.E.2d 168, 171 (2009) ("[A]
parent/subsidiary relationship does not in and of itself
establish the subsidiary as either the alter ego of the parent
or as the parent's actual or apparent agent.")1

Under

Georgia law, this general rule can only be altered and a
parent company can be held liable for the acts or omissions
of its wholly-owned subsidiary in instances where: 1) it is
appropriate to pierce the corporate veil; 2) there is apparent
or ostensible agency; or 3) there is a joint venture. Kissun
v. Humana, Inc., 267 Ga. 419, 419-20, 479 S.E.2d 751,753

1Plaintiffs' argument based on the "nerve center" analysis of
Hertz Corp. v. Friend, 130 S.Ct. 1181 (2010), is consequently off
point. It is undisputed that Defendant Synovus Financial's principal
place of business is Georgia. Defendant Synovus Financial,
however, argues that it is not a proper party to this action.
22
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(1997).
Plaintiffs do not allege any wrongdoing by Defendant
Synovus Financial, and Plaintiffs do not allege facts
sufficient to pierce the corporate veil. Plaintiffs allege that
Synovus Mortgage acted as an agent of Defendant
Synovus Financial, and that Defendants MERS, Synovus
Financial, and Chase acted as joint tortfeasors. For the
following reasons the Court finds that Plaintiffs' allegations
are insufficient to state even a possible claim against
Defendant Synovus Financial.
First, Plaintiffs allege that, although Defendant Synovus
Financial is not a party to the Note or Security Deed,
Synovus Financial controls Synovus Mortgage and Synovus
Mortgage is an agent of Defendant Synovus Financial. 2 In
2The Court agrees with Defendant Financial Synovus that the
information from Defendant Synovus Financial's website cannot be
23
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their Complaint, Plaintiffs allege that "Synovus Mortgage [is
an] agent[ ] of [Defendant Synovus Financial]." (Compl. ~
3.) Defendant Synovus Financial argues that Plaintiffs do
not allege that Defendant Synovus Financial held out
Synovus Mortgage as its agent, that Plaintiffs relied on any
such representation, or that Defendant Synovus Financial
exerts, or exerted, any financial control over Synovus
Mortgage.

In addition, Defendant Synovus submits

documents and affidavits showing that: 1) Defendant
Synovus Financial and Synovus Mortgage are separate,
legally distinct companies; 2) Synovus Mortgage provides
mortgage services to the public, while Defendant Synovus

considered on a motion to remand or a motion to dismiss. The
Court consequently does not consider that evidence. In any case,
that evidence is insufficient to establish a plausible claim that
Synovus Mortgage acted as an agent of Defendant Synovus
Financial.
24
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Financial provides no public services; 3) Synovus Mortgage
is not authorized to act-and does not act-on Defendant
Synovus Financial's behalf; and 4) Synovus Mortgage
independently manages its own day-to-day operations and
transactions. (Aff. of Mary Maurice Young ml6-13; FirstAff.
of Mary Beth Balzli ml 6-9, 11.)

Defendant Synovus

Financial consequently contends that Plaintiffs have
fraudulently joined Defendant Synovus Financial forthe sole
purpose of defeating diversity jurisdiction.
Even under Georgia's lax pleading standard, Plaintiffs'
Complaint is insufficient to state a possible agency claim
against Defendant Synovus Financial.

First, Plaintiffs'

Complaint only includes a bald assertion that Synovus
Mortgage was an agent of Defendant Synovus Financial.
Plaintiffs do not state the elements of an agency claim or
25
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provide any notice to Defendant Synovus Financial as to the
basis upon which it acted as an agent to Synovus Mortgage.
The Complaint does not even include conclusory allegation
that Defendant Synovus Financial controlled Synovus
Mortgage, or that Defendant Synovus Financial represented
that Synovus Mortgage acted on its behalf.

Second,

Defendants provide uncontroverted affidavits stating that
Defendant Synovus Financial and Synovus Mortgage are
separate companies, that Synovus Mortgage manages its
own day-to-day operations and transactions, and that
Defendant Synovus Mortgage did not act or represent that
it was acting on behalf of Defendant Synovus Financial.
Under those circumstances, the Court finds that Plaintiffs'
allegations are insufficient for a Georgia court to find a
possible principal-agent relationship between Defendant
26
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Synovus Financial and Synovus Mortgage.
Second,

Plaintiffs allegations are insufficient to

establish a possible claim against Defendant Synovus
Financial as a joint tortfeasor. Plaintiffs allege that, at all
times, Defendants "MERS, Synovus [Financial] and Chase
have been joint tortfeasors." (Compl. 11 5.) Plaintiffs also
allege that Defendants "MERS, Synovus [Financial]. and
Chase, acting in concert and by and on behalf of each
other, comn,itted the tort of wrongful foreclosure ...." (til

11 36.) In their response to the Motion to Dismiss, Plaintiffs
explain that Defendant Synovus Financial is a joint
tortfeasor because the alleged wrongdoing by Defendants
Chase and MERS took place when Defendant Synovus
Financial was the apparent record holder of the Security
Deed. (CompI. 111114-32.)

In their Complaint, however,
27
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Plaintiffs fail to allege even the basic elements of a joint
to rtfeasor claim or provide any notice to Defendant Synovus
Financial as to the basis upon which it acted as a joint
tortfeasor with Defendants Chase and MERS. In addition,
even taking into account the allegations in Plaintiffs'
response, Synovus Mortgage, not Defendant Synovus
Financial, was the holder of the Security Deed. Plaintiffs
consequently cannot establish even a possible claim
against Defendant Synovus Financial unless they establish
a possible principal-agent relationship between Defendant
Synovus Financial and Synovus Mortgage. As discussed
above, Plaintiffs' Complaint fails to establish even a
possible principal-agent relationship between Defendant
Synovus Financial and Synovus Mortgage.

Plaintiffs'

allegations against Defendant Synovus Financial as a joint
28
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tortfeasor consequently fail to state a possible claim against
Defendant Synovus Financial.
In sum, the Court finds that Plaintiffs' Complaint fails to
state a possible claim against Defendant Synovus Financial
either as a principal or as a joint tortfeasor. Additionally, the
undisputed affidavits clearly state that Synovus Mortgage
did not act as an agent of Defendant Synovus Financial.
The Court therefore finds that Defendant Synovus Financial
was fraudulently joined, and that complete diversity does
not exist. The Court consequently denies Plaintiffs' Motion
to Remand.

B.

Motion to Dismiss

1.

Standard

Federal Rule of Civil Procedure 12(b)(6) allows the
Court to dismiss a complaint, or portions of a complaint, for
29
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"failure to state a claim upon which relief can be granted."
Fed. R. Civ. P. 12(b)(6).

When reviewing a motion to

dismiss, the Court must take the allegations of the
complaint as true, and must construe those allegations in
the light most favorable to the plaintiff. Rivell v. Private
Health Care Sys., Inc., 520 F.3d 1308, 1309 (11th Cir.
2008).
Although a court is required to accept well-pleaded
facts as true when evaluating a motion to dismiss, it is not
required to accept the plaintiff's legal conclusions.
Sinaltrainal v. Coca-Cola Co., 578 F.3d 1252, 1260 (11th
Cir. 2009) (citing Ashcroft v. Iqbal, 556 U.S. ---, ---, 129 S.
Ct. 1937, 1949 (2009)). When evaluating the sufficiency of
a plaintiff's complaint, the court makes reasonable
inferences in favor of the plaintiff, but is not required to draw
30
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kl (quoting Aldana v. Del Monte

Fresh Produce, N.A., Inc., 416 F.3d 1242,1248 (11th Cir.
2005)).

Similarly, the Court does not accept as true

"'unwarranted deductions of fact''' or legal conclusions
contained in a complaint.

kl (quoting Aldana, 416 F.3d at

1248).
The Court may dismiss a complaint "if the facts as pled
do not state a claim for relief that is plausible on its face."
Sinaltrainal, 578 F.3d at 1260. In Bell Atlantic Corporation
v. Twombly, 550 U.S. 544 (2007), the Supreme Court
observed that a complaint "requires more than labels and
conclusions, and a formulaic recitation of the elements of a
cause of action will not do." 500 U.S. at 555. Although
factual allegations in a complaint need not be detailed,
those allegations "must be enough to raise a right to relief
31
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above the speculative level on the assumption that all the
allegations in the complaint are true (even if doubtful in
fact)." kl Moreover, "[a] claim has facial plausibility when
the plaintiff pleads factual content that allows the court to
draw the reasonable inference that the defendant is liable
for the misconduct alleged." Iqbal, 129 S. Ct. at 1949. The
mere possibility that the defendant might have acted
unlawfully is not sufficient to allow a claim to survive a
motion to dismiss. kl Instead, the well-pleaded allegations
of the complaint must move the claim "across the line from
conceivable to plausible." Twombly, 550 U.S. at 570.
Finally, the Court's consideration of a motion to dismiss
is generally limited to the face of the complaint itself;
however, "[t]he Eleventh Circuit has held that, when
considering a 12(b )(6) motion to dismiss, a court may take
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judicial notice of the public record, without converting the
motion to one for summary judgment, because such
documents

are

of

capable

accurate

and

ready

determination by resort to sources whose accuracy cannot
reasonably be questioned." Davis v. Williams Commc'ns,
Inc., 258 F. Supp. 2d 1348, 1352 (N.D. Ga. 2003) (citing
Bryantv. Avado Brands Inc., 187 F.3d 1271,1279-80 (11th
Cir. 1999)).

Therefore, when addressing a motion to

dismiss, the Court "may also consider any attachments to
the complaint, matters of public record, orders, and items
appearing in the record." Clark v. Bibb County Bd. of Educ.,
174 F. Supp. 2d 1369, 1370 (M.D. Ga. 2001); see 5C
Charles Alan Wright & Arthur R. Miller, Federal Practice and
Procedure § 1364 (3d ed. 2004) (stating that "judicial notice
may be taken of prior pleadings and proceedings . . .
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transcripts of prior court proceedings,

and various

documents that are matters of public record").

2.

Analysis

As discussed above, Plaintiffs' Complaint is insufficient
to state even a possible claim against Defendant Synovus
Financial. The standard to survive a Rule 12(b )(6) motion
to dismiss is more rigorous than the standard to defeat a
fraudulent joinder claim. Stillwell, 663 F.3d at 1333. Here,
for the same reasons discussed supra Section II.C.3.b., the
Court finds that Plaintiffs fail to state a plausible claim
against Defendant Synovus Financial. The Court therefore
grants Plaintiffs' Motion to Dismiss Defendant Synovus
Financial.
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III. Conclusion
ACCORDINGLV, the Court DENIES Plaintiffs' Motion
to

Remand

[4],

and GRANTS

Financial's Motion to Dismiss [6].

Defendant Synovus
The Court DISMISSES

Plaintiffs' claims against Defendant Synovus Financial.

3

IL-

IT IS SO ORDERED, this the -\-.}day of March, 2012.

3Plaintiffs' claims against Defendants MERS and Chase
remain pending.
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